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SUMMARY 

On November 21, 2003, the Enforcement Bureau tiled a Motion seeking to retroactively 

impose the Federal Communications Commission’s newly announced forfeiture standard for 

failurc to contribute to federal univcrsal service and telecommunications relay services support 

iiiechanisma on Business Options, Inc ([he “Motion”) 

The Motion violates the notice requirements of the Administrative Procedure Act as well 

a h  the fundamental principles of fairness that those notice requirements were designed to protect. 

In addition, retroactive imposition of the recently articulated standard would contravene the 

general proscription against retroactive imposition of rules and policies. 

The Enforcement Bureau’s Motion is, and can only be, a Motion to enlarge or change an 

issue under Section 1.229 of the Cominission’s rules, and the Enforcement Bureau has utterly 

tailed to satisfy the requirements ofthat rule. 

The notice of apparent liability on which the Enforcement Bureau relies does not 

constitute a tinal order and thus cannot be relied upon as precedent as a matter of law. This 

notice o r  apparent liability also contains significant errors that may result in its dismissal, and 

certainly renders i t  unusable in this case Finally, the proposed increase in the forfeiture amount 

is not warranted in this case, and would also be arbitrary, capricious and excessive. 

The Motion should bc denied. 
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Business Options, Inc.’s Opposition to the 
Enforcement Bureau’s November 21,2003 Motion 

Busincss Op~ions, Inc. (“Busincss Options”), by its counsel, hereby submits 11s 

Opposition to thc Enforcement Bureau’s November 21, 2003 motion, whlch the Enforcement 

Bureau styled a “Molioii to Clarify lssuc 0)” ( h e  “Motion”) 

Introduction 

Thc Molion surfers rroni inultiple procedural and substantive flaws, and accordingly 

should be denicd. 

Firs(, the Motion violates (lie notice requircrnents o f  the Administrative Procedure Act 

(“APA”) as wcll as the fundamental principles of fairncss that those notice requirements wcre 

dcsigiied to protect. 

Second, rctroactive imposition ol‘the Glohconl NAL (defiiicd herein) would contravenc 

the general proscriplion agalnst rctroactive imposition ofrules and policies 
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I hird,  dcspitc the Eiiforceiiient Bureau’s transparent attempt to opt-out of the 

Conimission’s /Zeui~iig Proccc.rling R i d h  governing this proceeding:. the Motion is, and can 

only be, a Motion to enlarge or changc an issuc under Section 1.229 ofthe Commission’s rulcs,’ 

and the Enforcement Bureau has uttcrly failed to satisfy the requirements of that rule. Counsel 

for tlic Enforccincnt Burcau cxprcssly conccdcd in a November 5, 2003 hearing in this 

proceeding “that was set purely a1 rlie request of the Enforcement Bureau” (the “November 5th 

//coring”)’ lhal in the notice orapparent liability oil which the Motion sceks to rely (the 

“Globcorn NAl.”),‘ the Commission announced a significant policy change that the Enforcement 

Burcau sccks to rctroaclively apply to this case It is disingenuous for the Enforcement Bureau 

to suggest t l iai its Motion is a inere clarification of anything, when i t  already admitted that thc 

Motion seeks to retroactively apply a significant policy change announced by the Commission in 

the (;/ohcoin NAr- 

Fourlh, noticcs of appareiil Iiabilily do not constitutc final orders and thus cannot hc 

relied upon as precedent as a matter of law 
~ ~~~~ ~ ~ _. ~ ~ - 

I .%e 47 C.F R. $ 4  I .20 I el .scq (2002) 

Sw 37 C.F R 6 1 229 (2002) 

See Transcript ofNovemhcr 5 ,  2003 Ilearing, Husrness Oplions, lizc., Order to Show Cause, 
at I2 (cinphasis added), attached hereto (“Trunscript”) 

Si.e Glohcom. Inc d/h/u/ Glohconi Global (htmminications, Appurent Liabilityfor 
Foffeilure, File No. EB-02-IH-0757, N A L  Acct No. 20033208001 5, Notice of Apparent 
Liability for Forfeiture and Order, FCC 03-231 (re1 Sept. 30, 2003) (Globconz N A L )  

’ 

‘ 

L 
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Fifth, h e  Glohcoin N A L  contains significant errors that may result in i t s  dismissal, and 

certainly render 11 unusable in  this case 

Finally, Llie proposed incrcasc in Ihc Base Forfeiture (defined herein) aiiiotiiit in the 

Glohcor77 NAl. I S  not warranted iii this case. and would also be arbitrary, capricious and 

excessive 

Background 

On April 7, 2003, thc Coniinission released i t s  Sholi~ Cause Order In this proceeding’ 

alleging, aniont: other things, that Business Optlons failed to file the required 

Tcleconiniunications Reporting Worksheets with the National Exchange Carrier Association 

(“NECA”) (FCC Fomis 499-A, 409-Q, and 457), in willful or repeated violation of Section 

63 I 195 of thc Commission’s rtilcs 

uhich carriers report their interstale and international telecoinmunicatlons revenues to NECA 

\vhicti passes the infonnation on to the Universal Service Administrative Company (“USAC”), 

Ihc company to which the Commission has delegated responsibility for managing federal 

universal servicc funding mechanisms, and the tclecomn~unications relay service (“TRS”) fund, 

which manages TRS contributions and payments 

Tclecomintlnlcations Reporting Worksheets are forms on 

’ Sw flusfnr.s.s Oliffons, Itic , Ordcr IO Show Cause, 18 FCC Rcd 6881 (2003) (“Order to Show 
C’mse”) 

See f(/  i i l  1111 27-28 (’ 
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On Ju ly  15, 2003, the Enforcement Bureau filed a Moliori lo Enlarge lssues in  this 

proceeding, in which i t  sought to add an issuc to those raised in the original S ' J~OM~ Cuuse Order ' 

Spccifically. thc Enforcement Bureau alleged iii its Molzoii lo Enlarge /.ssues that Business 

Oplions nol only failed to report its revenues in  its Tclccornmunicahons Reporting Worksheets, 

but also failcd concomitantly to coiitribulc to universal service and TRS funding niechanisins 

For the purposes of clarity, this uould be analogous to the lntcrnal Revenue Service first alleging 

(ha1 a taxpayer failed to filc lax returns, and thcn amending the complaint to further allege that 

the taxpayer failed to pay required taxcs pursuaiit to those same tax returns. 

Despitc the fact that a serious question existed as to whether the Motion to Bdurge  fssues 

should be accepted for filing (the motion was filed out of time and the Enforcement Bureau 

failcd to show that the rcason for the late filing was due to newly discovered cvidence), Business 

Options niade an internal dccision not to contest the Molzon fo Enlurge lssues ror a variety of 

reasoiq including resource limitations and a desirc to demonstrate good faith and contrition to 

thc Cominission Business Optioiis acknowledged that i t  failed to file required 

Telecoinniuiiicalioiis Reporting Worksheets and contributc to universal service and TRS funding 

rncchanisms. The cvidence is clear that Business Options was simply unaware o l the  filing and 

contribution rcquirenieiits unt i l  mid-2002 Rather than engage in a fight with the Enforcement 

Bureau on purcly procedural grounds Business Options decided not to contest the Motion lo 

~~~~~~~ ~ 

See Motion to Enlargc Issues. 

A 
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Gili/~*ge lsstws and instcad conimillcd to comply with its reporting and contribution obligations. 

The Mo/iori lo f%kir\qe Issues was granled on Augusl 20, 2003 ’ 

On Septeinbcr 30, 2003, lhc Commission issued the Globcon1 NAL in which thc 

Cominission annouiiced a significant policy change i n  thc enforcement action i t  intends to take 

against carriers tha t  fail to contribuic io universal service and TRS mechanisms (again, counsel 

for the Enforccineiit Bureau conccded in  open court that the Glohcom NAL represents a 

Commission policy change. so that issue is no1 contested between the parties) By way of 

background. in a series of cascs, the Conimission has sct forth its methodology for imposing 

rorfeirurcs oii camiers that rail to propcrly contribute to federal universal service support 

mechanisms. ” The prevailing incthodology has been as follows: B base forfeiture of $40,000 

* See Rm/ness  Opirons. l17c., Menioraiidum Opinion and Order, FCC 03M-33 (re1 Aug. 20, 
2003) 

o PTT Telekom, Inc , Noticc of Apparent Liability for Forfei~ure, 16 FCC Rcd 7477 (2001) 
(“PTT Tclekorn”) (sceking a base forfeiture penalty of $40,000, plus approximately one- 
half of the unpaid universal scrvice contribution for two representative months, for 
willliil and repeated violations of its ohligatioii to contribute to universal service support 
prograins, with ai l  upward ad] ustiiienl of 545,500, failure involved a contribution 
shortfall of approxiinately $925,000); 

Norih A~/zericciii Tekplrom Network, LLC, 15 FCC Rcd 14022 (2000) (“North Amerrcan 
Te/ep//oire Network”) (seeking a base forfeiture penalty of $40,000, plus approximately 
one-halfof the unpaid universal service contributions for two months; failure involved a 
contribuiioii shortfall of ovcr $800,000); 

o 

(Cont’d on following page) 
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($20,000 for cach “of two inoiiths ol‘noiipaymciit”) (“Base Forfeiture”),’” plus “an amount that 

is approximately o m  half of tire unpaid uriivcrsai service contributions for two representative 

mutitiis. ”” In lhc Glohconi N A L ,  the Coinmission departed from precedent by (1) proposing to 

dramatically iiicrcasc its standard hase forfeiture froin $40,000 to $240,000, and (11) imposing a 

penally ainounl oiic half of all outstandiri.g unpaid universal service aiuouuts (not just two 

months) Althoush thc Commission misquoted and misapplied its own preccdcnt in a way that 

(Coiit’d from prcccdiiig pagc) 

o Anwricrr ’s Tele-Nemork Coi-p , Notice of Apparent Liability for Forfeiture, 15 FCC Rcd 
20903 (2000) (“Anzericci ‘s Telc-Nehwk Corp ”) (sccking a base forfeiture penalty of 
$40,000, plus one half of thc unpaid universal service contributions for two months, plus 
an upward adjustment of $51,329, failure involved a shortfall of$964,808 52), 

o Inrcl/icdl O p e r u ~ o ~ ~  Senwcs,  Notice of Apparent Liability for Forfeiture, 15 FCC Rcd 
13539 (2000) ( “ l n r e l / ~ c ~ ~ l ~ ’ )  (seeking a base forfeiture penalty of $40,000, plus one-half 
orthe unpaid universal service contribution for two months, plus a downward adjustment 
of$130,613, failure involved a contribution shortfall ofovcr $2 inillion), 

o M i r r i x  Telecoin, Inc , 15 FCC Rcd 13544 (2000) (“Mnlrix”) (seeking a base forfciture 
penalty of $40,000, plus one-halfofthe unpaid universal service contributions for two 
months, plus a downward adjustinent of $76,614, failure involved a shortfall ofover $1 
million); and 

ConQuest Operutor Scri~ices Corp , Notice of Apparenl Liability for Forfeiture, 13 FCC 
Red 16075 ( 1  998) ( “Cbnyues/” )  (seeking a base forfeiture penalty of $20,000, plus one- 
half of (he unpaid universal service contributions for one month, failure involved a 
shortfall of over $750,000). See d s o  ConQue.\/ Operafor Services Corp , Order of 
Forfeiture, I4 FCC Rcd 125 18, 12524 at  11 13 ( “ C o u p e s /  Order”). 

o 

I” 

I ’  

Sim Glohconr NA/. at 11 25 

See PTT Telc,koni at 7479 11 7 &e dso  ln/ellicall at 13541-1 3542 11 8, Atnerlca ‘s Tele- 
Nemork Co/-p a1 20906 11 9, M r r h y  a1 13546-1 3547 11 8; and Norlh Atnerrccin Telephone 
Nrhwrk at 14024- I4025 11 9. 
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Uould also res~111 in a dramatic increase in the standard additional penalty this error may have 

heen inadvcitcnt '' 

The Enforcement Burcaii in  this case seeks to retroactively apply the Clohcom N.1L to 

this ciisc, cvcii tliough the Glohcoiti NAL was issued six months after the %OM) Cuuse Order was 

rclcascd, two and one-half months after the Mot/oii lo Eiilarge Issues was filcd, and more than a 

month aftcr it was granted. 

Argument 

The Motion is deficient i n  many ways First, the Motion violates the notice requirements 

of the APA as well as [he fundanienlal principles of fairness that those noticc rcquirements were 

designed LO protect Second, retroactive imposition of the Glohcom NAL would contravene the 

iyicral proscription against retroactive imposition of rules and policies, and the Enforcement 

Bureau has certainly failed to satisfy the stringent test for doing so under relevant precedent 

Third, the Motion is, and can only be, a Motion to enlarge or change an issue under Section 

1.229 orthe Commission's rules," aiid the Enforceiiicnt Bureau has utterly failed to satisfy the 

requirenieiits of that rule Fourth, notices of apparent liability do not constitute final orders and 

thus caiiiiol be relied upon as precedent as a matter of law Fifth, the Glohcom NAL contains 

siyificant errors that may result in  its dismissal, aiid certainly render i t  unusable i n  this case. 

I' 

" 

,Sw Glohcoiiz NAI. a1 11 27 

Sce 47 C F.R 6 I 220 (2002) 
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Finally. thc proposed increase in  thc Base Forfeiture amount is not warranted in this case, and 

would also bc arbitrary, capricious and cxcessive 

1 'The Motion Does Not Satisfy the Administrative Procedure Act's Notice 
Requirements and Violates Fundamental Principles of Fairness 

As Chicf Adininistrative Law Judge Sippel noted in (he November 5ih Heurmg, the 

Eiiforceniciit Burcau's Mo~ioii I S  not only "difficult on the opposing party," hut  also implicates 

"thc basics of iioticc and fairncss and c\crylhing that was done hack in 1942 . 

Coiiimissioii aiid the committee that put thc A P A  together ''I4 

by this great 

'The Enforcement Bureau has conceded that the Glohcom NAL,  by its own terms, 

represents a sigiiiticanl policy change for the Commission vis-a-vis the enforceinent action i t  

inleiids to take on a going-forward basis against carriers that fail to filc reports and contribute to 

universal service and TRS mechanisms In thc Noveniher 5th Heuring, which was instituted 

purely at the request of the Enforcement Bureau, the Enforcement Bureau expressly conceded 

that thc Glohcom MAL constitutes a policy change on the part o f  the Commissioii 

CliicfALI Sippel- Did I hear you right in  saying lhat Globcom, thcn, that constituted 

what you statcd is a policy change'' 

M r .  Shook Yes '' 

The Glohconi NAL itselfstates 
. ~~~~ 
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h e \  iously. even in caws of longstanding failures t~ pay universal service conlributions. 
b e  a\scssrd forfeitures on only a portion of the violations Thus, in ConQuesi. we 
assessed a forfeiture only for a single month ofnonpayment,  even though the earner had 
been dclinquent for more than eight months Approximately one year later, we 
assessed forfeitures for two inonths of nonpayment 
pussed siuce rhe ConQuest decision, aud the h i e  hus come IO implement a 
subslaritially grearer furfeirure umouni in order to d e w  carriers from violating our 
uuiverrul service conlribulion and reporling ruler. 

The present casc clearly demonstrates that uurprior method of ussessiizg forfeitures has 
no/ udequurely deterred currier5 from violating o u r  universal service contribution and 
reporting rules 
nonpayment o n  which we asses> the hrfeiture amount 
fbrfciturcs for each of(;lobcom's ~inibcrsal service-related violations within the past 
!car I "  

More than three yeam huve 

l'hcrclbre. we are n o m  increasing the number of months of 
We will now propose substantial 

In  short. i n  its C;/ohcc~ni N4L the Comiiiissioii announced a policy change, pursuant to which it 

proposes to dramatically inci-ease its cstablishcd forfeiture penalties in the hopes of deterring 

future carriers from failing Lo comply with its universal service reporting and contribution rules 

The Cnforccmcnt Bureau nou seeks to retroactively apply the new' policy announced in the 

Glohcom N A L  to this case i n  violalion of thc Rctroactivity Doctrine described helow. The 

Rctroactivity Doctrine I S  derived from fundamcntal notions of fairness and equity." The APA, 

itself iiiiposes a fairness principle requiring that a party to an adjudicatory proceeding be advised 

of thc facts and law asserted.IX Such fair iiotice is critical because i t  dictates a party's conduct 

throughout the cotirse o f  an entire adjudicatory proceeding with respect to discovery, litigation 

'I ' 

'' 
(i/ohco/w NAL at 1111 25 - 26 (eniphasis added) 

See C~ssell v FCC, 154 F.3d 478, 486 (D.C. Cir. 1998) ("Cassel/"). 

SfcRapp v U S  Dept of'l'i-easury, 57 F.3d 1510, 1519-1520(10thCir. 1995) S e e d s 0 5  
U S C. 5 554(b)(3) (2002) 

1 %  
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sti-alcgy, settlcincii t negotiations, ctc 

As cxplaiiicd inore Tiilly helow, (’oinmission preccdent I S  quite clear on the appropriate 

foifeiturc penalty that should he applied in cases involving carriers that fail to contribute to 

tinivcrsal service iiiechaiiisms Through its Motion, the Enforcement Bureau sccks, shortly 

before trial. to apply a ncwly announced, but not yet final (or tested), policy change of the 

Comiiiissioii that would increase the masimuni potentialpenalty by nearly $1,000,000 over 

whal wnsprei~iouslvpermitted The Motion should be denied for a host of reasons describcd 

hcreiii. Most iiiiportantly, i t  violates “notions o f  equity and fairness ”I”  

The Enforccinent Bureau’s motive i n  filing the Motion is insidious When the Show 

C~iiise Orilw was issued, the Ent’orcenicnt Bureau’s corc allegation was that Business Options 

inadc iiiisrepresentalioiis or violatcd its duty o f  candor to the Commission The evidence has not 

supported that claiin Facing a loss oii its primary claiin, the Enforcement Bureau filed ils 

M o / / o ~  fo E,rlir,-gu /.\.vues, i n  which it soughl lo bring universal servicc issues to the forefront of 

this case But the Commission’s forreiture precedent for failure lo pay universal service 

contributions is well defincd, and the Enforccrnent Bureau appcars to have decided that the 

niaxinitim lorfeilurc i t  could inipose was inadequate for its purposes. In  short, the Enforcement 

Bureau quickly fdhricated the Glohconi N A L ,  then sought to retroactively apply It to Business 

Oplions, to salvage its casc. Tliis cannot be allowcd 

1 0 
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11 T h e  Motion Impermissibly Seeks to Retroactively Apply a Commission Policy 
Change 

Thc Eiirorcement Bureau‘s atlcmpt to relroactively impose the Coinmlssion’s newly 

cnunciated rorfciture standard for failure to contributc to universal scrvice support mechanisms is 

impropei- and L iolates established prcccdeiit 

The D C Circuit cxamined the so-callcd Retroactivity Doctrine in its recent Verrzon 

decision.’” In Vet-izon, thc D.C Circuit slated that the Retroactivity Doctrine “is a robust 

doctrinal incchanism for alleviating [he hardships that may befall regulated parties who rely on 

‘qciasi-judicial’ determinations [hat arc altcred by subsequent agency action.”” In analyzing 

thcsc potential hardships, Ihe D C Circuit discussed a series of cases addressing retroactive 

application o f  agency actions “thc governing principle is that when thcrc is a substitution o f  

new law for old law that was reasonably clcar, the new rule may justifiably be given 

prospectively-only effect i n  order to protect the settled expectations of those who had rclicd on 

thc preexisting rule ”’I 

In the instant case, Ihc Eiiforccnient Bureau’s attempt to use the Globcom NAL 

rclroactively cannot overcome the Re1roaclivily Doctrine’s legal hurdles. Courts have often 

”’ See VcriLon Tclcphone Companies, et al v. FCC, 269 F.3d 1098, I109 (D.C Cir 2001) 
(“ Verizon”) 

’’ See id 

~~ 

.- 
See id SCC r/ko Williams Natural Gas Co v FERC, 3 F.3d 1544, 1554 (D.C. Cir 1993) 

1 1  
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, . .  

cniployed a five prong test iii detemiiniiig whether the Retroactivity Doctrine can be overcome," 

and thc Enforcement Bureau rails each prong. First is whether the 

particular case is one of first impressioii It clearly is not, as there are multiple cases addressing 

We take each in tu rn  

the appropriate forfeiturc applicablc to carricrs that fail to contribute to federal universal service 

inicchanisms Second is whethcr thc new rule represents an abrupt departure from well 

cstablislied practicc or mcrcly attempts to liII a void i n  an unsettled area of law Thc proposed 

new rule proposes a dramatic and ahr~ipt departurc from existing precedent, such that I t  would 

increase the maximum potentla1 penaltics twenty-fold. Third is the extent to which the party 

against whom the new rule is applied relied on thc former rule. As discussed in greater detail 

hcrcin, Business Options declined to oppose the Enforcement Bureau's MotLon lo Etilurge Issues 

because i t  uiidcrstood the maxiinum penalties i t  faced under established precedent. Fourth, the 

degree of thc burden which a rctroactive order imposes on a party. Business Options would face 

pciialties that arc nearly $ l ,OOO,OOO higher under the newly announced policy, a fine which 11 

could not bear. Fifth, the statutory interest in applying a new rule despite the rcliance of a party 

on the old standard The Eiiforccment Bureau and the Conimisslon have nothing to gain (except 

coinniunicatin~ to industry participants that the systcm can act irrationally). If they prevail on 

the lcgal issue, they would h a w  a favorable prccedent, and they still would be entitled to assess a 

Porfeiturc consistent ~ . i t h  applicablc law 

'.' S w  Retail, Wholesale & Dep't Store Union v NLRB, 466 F.2d 380, 390 (D C Cir. 1972). 
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In short, despite the Enforcemcnl Bureau’s vacuous attempt to characterix its Molion as 

seeking clarificatioii of an issue, i t  in facts seeks to retroactively substitute a newly proposed rule 

for a n  existing one Thc Eiiforccment Burcau admitted as much. In such a case denial of 

rclroacti\’c applicatioii of lhc new rule is mandated ’‘ As arliculated by J~istice Scalia 

“Adjudication has future as \vcII as past Icgal consequences, since the principles announced in 

an adjudication cannot be departed from in future adjudications without reason ”” The 

Enforcement Rurcau is attempting to do just that, and i t  should not he permitted. 

111 The Motion Is An Untimely Motion to Enlarge or Change an Issue, and the 
Enforcement Bureau Has Utterly Failed to Satisfy the Test for its Consideration 

By slyling its Molion a “motion lo clarify an isstic,” the Enforccment B~ireau has not 

treated h i s  tr ibunal LO a fair assessmciit of the issues The Motion does not seek to clarify 

anything, and cliaracterizing i t  as such is simply improper The Enforcement Bureau seeks only 

to substitute a new policy announced by the Commission for (he old pohcy 111 effect at the time 

the .Chow C’LIIISP  Order and Motroil lo Enkirge lssiies were issued The only possible proper 

procedural vchicle for such a n  attempt is the filing of a motion lo cnlarge or change an issue 

under Scction I 229 of thc Cominission’s rules ”’ Clearly, thc Enforcement Bureau examined the 

prescriptions or thar  rulc and decided lhal 11 could not satisfy (hem Notably, rhe Enforcement 
~~~ ~~ 

’‘ 

.” 

”’ 

Sec b’er/:oir at I109 (citation omitted). 

.See Bowen v Ceorgctown Univ Hospital, 488 U.S. 204, 216-217 (1988). 

Set, 47 C F.R Q 1 229 (2002) 
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Oppmitwii of Rosinesr Opzions, Iuc 
EB Docker No 03-85 

Fil f  No EB-02-TC-151 
NAL/A(.cr No 30033217002 

Decernher j, 200.7 
FRN oo07179054 

Bureau dues not even cite any enabling rule for the iitstanr Motion, since there is ttone 

Rather. in 3 footnotc the Enforceniciit Bureau slates that thc Motion “follows”” the November 

.j/h HL.[WIIII:  and subsequciit order setting a procedural schedule for brlefs (“Order FCC 03M- 

47”). 

While the Enforcement Burcau docs not advance the argument that Order FCC 03M-47 

aulhorired the filing ofthe instant Motion (as I L  reasonably could not) i t  suggests as much But 

[his is not the case In both Order FCC U3M-47 and i n  the November 5th Heunng, Chiel 

Admtiiistralive Law Judge Sippel expressed g a v e  concern regarding the “adequacy and 

timeli~iess”’~ ofthe issues raised in the Motion- ‘ h e  have ex post facto issues. We’ve got notice 

issties We’ve 201 all kinds o r  issues here ”’’ Accordingly, Chief Administrative Law Judge 

Sippel stated that he I S  “certainly not soing to give a bench ruling’”” 011 thc issues, and the only 

logical coursc would be to set a briefing schedule.” Initially, Chief Administrative Law Judge 

Sippel stated that “we probably ought to lrcat this as a motion to amend,” but then stated that 

’’ 
’“ 

”I Trciuso-/pt at 37 

x Id 

See Motion at FN 1 

nusrtte.s.s Op12071~. /ne , Ordcr, FCC O3M-47 (re1 Nov 7, 2003). 

It1 at 32 
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Oppo\ l im o / B u , w ~ s s  Op/ioti\, l nc  
EB Dixker No 03-85 

Filc No  EB-112- TC- I 5  I 
NAL/Ai i t  No 30033217U02 

F R N  01107179054 
Decemher 8. 2003 

thc Eiiforceniciit Bureau Mias "cntitled to its rights" in ternis of titling its I~lo~ioii.~~ The 

Fn forccmcnt Burcau Iius no right to file a ii~otion lo  clariry an issue here -- the rules simply do 

not provide for such a thing Thc rules do provide, howcver, for niotions to enlarge or changc 

issues. The Eiiforcenient Bureau cannot simply opt-out of the prescriptions of that rulc by titling 

its Motioii something other than what i t  is. 

Even if the Eiiforcemenl Burcau were to have styled i t s  Motion a motioii to enlarge 01 

chniigc an issue under Section 1.229 ofthe Commission's rules, the Motion still must fail 

Scction 1.229 slatcs that motions to cnlarge or change issues must be filed within 15 days after 

the order desiynatiiig the case Tor hearing has been published in the Feclerul Register, or, if based 

on newly discovered facts, within 15 days after such facts are discovered (inovants must show 

with specificity that new hcts gave risc to the new claim) '' Section 1 229(b)(3) states that such 

motions shall b e  granted only for good cause shown for the delay " In  the absence of good cause 

for rhc latc filing, "the iiiotioii lo cnlarge wi l l  be considered fully on its merits if (and only 10 

in i t ia l  cxaiiiiiiation of the motion deiiionstrates that i t  raiscs a question of probable decisional 

sigiiilicaiice and such substantial public interesl importance as to warrant consideration in spite 

'' Id ;It 38-30 

' I  

' 
See 47 C F R $ I 229(b) (2002). 

See 47 C F R $ 1.229(b)(3) (2002). 



Oppo.\il~oii of 5 u s r i r r ~ ~  Op~ions. /nc 
E 5  Dorkci No 03-85 

F ~ l c  No E5-02-1’C- 1 j l  
NAL/Accl No 300332/7002 

FRN 0007179054 
Decemhtv 5. 2003 

. .  . .  

O F  I& untimely tiling” (the “Exception”) 

outlincd in Section I 229 oTthc Commission’s niles as well as the Exception 

The Motion clearly fails each prong of the test 

First, the Shou Ccrzrse Order was published in the Federal Regisler on April 29, 2003, so 

ii niotion lo enlarge or change an issue would clearly be untimely.”’ The Enforcement Bureau 

has not even alleged, as i t  could not, that there are any new facts that give rise to the instant 

Motion Indeed, i t  is a suhstitution of newly announced policy that is at issue. Thus, i t  IS beyond 

dispute that lhe Enforccmenl Bureau fails the first two prongs orthe test.” 

A s  for the Exception, the Enforcement Bureau docs iiot even come closc to satisfying i t  

There is neither “a question of probable decisional significance” nor a “substantial publ~c 

iiilcrcst” coiisidcralion at isstic here As cxplained more fully below, the Globcon1 NAL i s  not a 

final order It  has not yet been tested at a n y  level, either through the adjudicatory process 

applicable to notices of apparent liability or in  any otlicr way Second, the Glohconz NAI 

contains gi-ave m o r s  that may result i n  its dismrssal, and certainly warrants 11s modlfication 
. ~~ . -~ ~~~ ~~.~ . 

’’ 
’I’ 

47 C F R.  4 I .229(c) (2002) 

See 68 FR 22699 (2003) 

Notably, dcspitc Business Options’ ion-opposition, the Enforcement Bureau’s f i rst  Mozion to 
Enlorge Issires railed the first two prongs as well. First, it was late filed. Second, the 
Enforcerncnr Bureau argued that its Molion to Enhuge Issues was based on newly discovered 
facts, I e ,  that Business Options failed to contribute to federal un~versal service mechanisms 
This argument was found to be implausible since the Commission had already alleged in the 
s/7Olt’ C‘irusc Owleu that Business Options failed to file its Telecommunication Reporting 
M’orksheels, which are used to calculate universal service obligations. The Motron to 
Enlc/uge /JSI ICS was graiiled, however, under the Exception. 

.- 
” 
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Oppmiiion oJ B u ~ r n e ~ ~  Opiion>, Inc 
EL3 Docker Nu 03-85 

Filc Nu EB-OZ-TC-I51 
NAL/ALLI  No 3003321 7002 

FRN 00071 7Y054 
Dewinher 5 .  2003 

T h i r d ,  there is an entire doctrine of administrative law that strongly disfavors rctroactlve 

application of policy changes Finally, Ihc Enforccnient Burcau's position will in no way be 

coniproinised Ihrough denial of thc Motion lfsticcessful, the Enforccment Bureau would st i l l  

prcvail on ihe i s s ~ i c  itself(failurc to properly rcport and contribute to federal universal scrvice 

and TRS mcchanisins), and would still be entitled to assess a forfeiture That forfeiture would 

merely havc to be consisteiii with existing policy, as opposed to the radically iicw policy that 

would drainatically iiicreasc t l ic inaxiinum possiblc forreiture 

In slioi-t. [he Motioii is irretrievably dcficient from a procedural standpoint, and thus 

should bc rcjected oil thosc grounds alone Evcn ifthe subsiantivc flaws in the Motion wcre to 

he considcrcd, the Motion would still fail 

IV The  Globcom N A I ,  Is Not a Final Order  and Cannot Be Used as a Precedent 

Thc Coinniission has conclusively found that iiottces of apparent liability do not 

conslitute final orders '' According io the Cominission, since notices of apparent liability are not 

final they are no1 subject to petitions for rccoiisideration,'"and thus they are not subject to 

j t idicial revieu "' In short, the phrase "noticc of apparent liability" says it  all -- i t  is merely a 

'' S k  Nolice of App~irciii Lir ih i l i r i~for F o ~ j c ~ t i r r e  of KGNT. rflc ; Ixensee of FM Broadcast 
Siuiioti KGNT(FM). Smiilificltl. Uioh, FciciIifj, /D #38274, Forfeiture Order, 16 FCC Rcd 
4656,4658 (200 I ) at FN 8 

''j Scc.1d 

"' Ser 47 C F R .  C; 1 .  I06 (2002) 
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Oppoviton of Bwrnehs Or~tionv. lttc 
EB Dockel No 03-85 

File No EB-02- IC- IS 1 
N A L / A u i  No 30033211002 

FRN 0007l79053 
Decemhei- 3, 2003 

i ioticc (and thus not a final order), a n d  i t  is of apparent liability (meaning that liability may not 

he imposed at all, or thc proposcd remedy may bc wholly inappropriate) In short, un t i l  such 

t i i i ic as a f inal order is issued, a notice of apparent liahility cannot be used as precedent, and a 

proposed policy change contained i n  a notice of apparent liability is not Commission policy - 

just as a proposed rule in a notice of proposed rulemaking does not constitute an effective rule 

Indeed, in tlic ruleniakiiig context proposed rules are often rejccted in their entirety, modified 

sul~stantially, or adopted. 

Attemplcd reliance on the Glohcom NAL is particularly inappropriate. First, 11 was just 

issued, and the initial rcsponse IO I I  was due on November 21, 2003. Thus, i t  113s not yet been 

subjccted to the risors o f  the advcrsarial process Second, and as explained inore fully below, in  

the Glohcoiii N 4 / .  Ilic Comiiiissioii misrepresented its own precedent, perhaps inadvcrtently, in a 

way that resulted i n  a proposed forfeiture that is far i n  excess of what the Glohcom NAL purports 

to seek Third, application ofthc CJohroiii NAL as precedent in this case would effectively 

disserve thc public interest by conveying inherent instability and unreliability of the law in  

Commission ciiforceineiil proceedings Sincc the Glohcom NAL is not a final ordcr, and since i t  

is inherently unrcliable, the policy cliaiige announced in  i t  should have no bearing in this casc. 
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V The Glohcom NAL Contains Significant Errors That May Result in Its Dismissal, 
and Certainly Render it Unusahle in This Case 

In the C;lohcoi~i N,4L,  thc Commission inisapplied i t s  own precedent By way of 

background, i n  a series ofcases, thc Comiiiission has set forth i t s  methodology for imposing 

forfeitures on carriers that fail to properly contribute to federal universal service support 

mechanisms ‘I As mcntioned above, the prevailing inethodology is as follows: a base forfeiture 

o f  $40.000 ($20,000 for each “or two months of nonpayment”),” plus “an amount rlrat is 

approxiinalely one half of the rrirpaid uiriversal service contributions for two represenlalive 

irtoirrlis” (the “Additional Penalty”) ‘’ 

111 Uic (;/ohcoin N A I ,  the Coinniission proposcd to dramatically increase its standard 

Base Forfeiture from 940,000 to $240,000 The Commission discussed this charge at great 

length. In a singlc sciitcncc which iiiisqtioted and inisapplied its own precedent, howcvcr, the 

Comiiiissioii also proposed a sccond dramatic increase in the standard Additional Penalty T h ~ s  

crror inay very well have been the result o f  inadvertence, since i t  would clearly be irnpem~isstble 

Tor the Coniinission to drarnalically alter its prccedcnl abscnt any notice or discussion 
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Spccitlcally, in the Glohcom NAL thc Cornmission states, citing its existing precedent, 

that the eslablislicd Additional Pciialty is “one half of the unpald universal service 

contributions,” and left off “for tMo rcprcsentative months.”“ Accordingly, the Commission 

proposed an Additional Penalty of one half of tlie fotal amoutti billed Globcom, rather than one 

h a l f  of  the ainount owed for fwo represerrtaiive monrhs As discusscd above, Commission 

precedent is clear thal tlie forfciturc “for inonpayment of its universal service contributions 

coiis~sts of two components”“ ~ tlic Basc Forfciturc and tlic Additional Penalty. I n  the NAL, thc 

Cornmission cxprcssly stakd that i t  n’as scckinz to increase the Base Forfeiture from $40,000 to 

$240.000 (which  appears to be unwarranted and would be arbitrary, capricious, and excessive), 

bu t  made no niention of the fact (hat i t  sough( to alter the standard Additional Penalty 

Accordinxly, the Commission set forth no factual or legal basis for a departure from Additional 

Penalty precedent 

Thus, men i f  it were determined that the Glohconi NAL were to apply here (which would 

be improper as a matter of law), a significant downward adjustment of the forfeiture penalty 

would still be required, consisteiit with Coininission precedent Specifically, even if it wcrc 

found that a n  Additional Penalty is warranted in  this casc, (he maximum amount of the 
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Oppo~ilio~i o/ Ui i s inr~v  Oplron\. Inc 
EB Dockel No 03-85 

File No EB-02-TC-151 
NAL/Accr No 30033217002 

TUN 00071 79054 
De~emhcr 5. 2003 

Addilional Pcnalty would be one halfof the actual amount owed for two represcntutive 

nioirths 

We fui-tlicr iiotc lhal lhc G'/ohco/?i NAL was predicated on erroneous facts d u e  to a 

rcporting error However, these issties will not be borne out in their entirety u n t i l  after tlie 

cvidcntiary process in  tlic Globcoiii procceding is undertaken In short, the Glohcotn NAL 

contaiiis set-io~is crrors and is bascd on crroiieous facts, and there i s  a distinct possibility that i t  

uill either be dismtsscd i n  i t s  cntirely. or significantly altered. Because of its inherent 

uiireliability, i t  caiitiot bc uscd hcre 

VI. T h e  Proposed Increase in the Base Forfeiture Amount is  N o t  Warranted in This 
Case, and Would Also Be Arbitrary,  Capricious and Excessive 

Based on the racts of t h i s  case which reflect that Business Options was simply unaware 

of its filing and payment obligation, the Commission's proposed increase in its Base Forfeiture 

aniouiil from a maxiiiium of $40,000 to $240,000 In this instance would be arbitrary and 

capricious, and would be excessne iii light of the base forfeiture penalties assessed 011 siinilarly- 

situaled carriers The evidence will rcvcal thal Business Options did not intentionally violatc the 

Coinmission's rules Thus, ail upward dcparlure from previous forfeiture precedent is not 

warranted, and is not in the public iiitcrest Business Options contends that a downward 

adjustmcnt or cancellation of thc proposed forfeilure in its entirety IS  appropriate 

Morcoicr, even under thc f x l s  as set forth in the Show Cause Order and Molron to 

E/ihlrgc h ~ / e s ,  Ihe Enforcement Burcati provided iio compelling reason why this case presents 

circtiinstaiiccs that warrant deviation liom the standard forfciture penally it  established on 
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